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By the Board:
Applicant, Paul Ralston, has filed an application to
register the mark CAR FOOD for a wde variety of food and

beverages in International Cl asses 29, 30 and 32.%' An

! Application Serial No. 75/204,310, filed November 26, 1996,
alleging a bona fide intent to use the mark in commerce. The
word FOOD is disclainmed. The goods identified in the
application are as follows:

Crystallized fruit, processed dates, entrees consisting
primarily of meat, fish, poultry or vegetables, processed
fruit, fruit chips, jerky, kefir, candied fruit snacks,
crystallized ginger, package conbi nati ons consisting of
cheese, neat and/or processed fruit, potato chips,
processed punpkin, sunflower and edible fruit and

veget abl e seeds, raisins, fruit and vegetable rinds, snack
di ps (excludi ng sal sa and ot her sauces used as dips),

dai ry based beverages, nanely, chocolate mlk, strawoerry
mlk and flavored m |k drinks and ot her beverages used as
m |k substitutes, nanely, flavored soy mlk drinks and
bean- based snack food. (International C ass 29)
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opposition has been filed by Kell ogg Conpany on the
grounds that, inter alia, the mark CAR FOOD, as applied
to the identified goods, is a nerely descriptive term
wi t hout acquired distinctiveness. Opposer also alleges,
anong other things, that it is engaged in the manufacture
and sale of a variety of food products, and that
registration of CAR FOOD by applicant woul d be
i nconsistent with opposer’s right to use the term
descriptively. Applicant has denied the salient
al l egations in the notice of opposition.

Now before the Board is opposer’s notion for summary
judgment, filed Septenber 7, 1999. The notion has been

fully briefed.?

Grai n-based and herbal food beverages, tea, bakery goods,
bakery products, caranels, cheese flavored puffed corn
snacks, coffee, coffee substitutes, cookies, corn chips,
corn curls, crackers, doughnuts, entrees consisting
primarily of pasta or rice, ready to eat food bars,
granola, mnts, nmuffins, package conbi nati ons consi sting
of primarily bread, crackers and/or cookies, pretzels,
puf fed corn snacks, cheese flavored puffed corn snacks,
rice based snack foods, tortilla chips, truffles

(chocol ate), wheat-based snack foods, brownies and cerea
bars. (International Cass 30)

Non- al cohol i ¢ and de-al coholized drinks, nanely, beer
substitute, fruit drinks and fruit juices, syrups and
preparations for making the above naned beverages.
(I'nternational C ass 32)

2 The parties’ Cctober 1, 1999, stipulated notion to extend the
period for response to the summary judgnment notion i s GRANTED.

Applicant’s notion for suspension of proceedi ngs was wi thdrawn
in light of the Board' s Septenber 24, 1999, order granting the
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Opposer contends that the term CAR FOOD is used “to
refer to food itens which are readily eaten in a car.”

I n support of its position, opposer offers dictionary
definitions of the ternms “car” and “food,” seventeen
stories extracted fromthe NEXI S® database, using the term
CAR FOOD, and the declarations of Rosemary Burt and David
A. Herdman, Kell ogg product manager and Cor porate
Counsel - Trademar ks, respectively. Attached to M.
Herdman' s affidavit were photocopies of several of
opposer’s trademark registrations.

I n response, applicant contends that “triable issues
of fact exist as to whether CAR FOOD is inherently
distinctive and entitled to registration on the Principal
Regi ster.” Applicant has submtted three stories from
t he NEXI S® database,® a |list of the subcategories
avail able in the LEXI S® and NEXI S® dat abases, opposer’s
responses to applicant’s requests for adm ssions and
interrogatories, a copy of a pending application fromthe
PTO web site, and the affidavit of Paul Ral ston.

Appl i cabl e Law

sane relief, and will accordingly be given no further

consi derati on

3 Two of the stories are fromforeign publications, and thus
have little or no probative value on the question of the neaning
of the mark in the United States. See In re BDH Two Inc., 26
USP@d 1556 (TTAB 1993); In re Men's International Professiona
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Summary judgnment i s appropriate in cases where the
novi ng party establishes that there is no genuine issue
of material fact which requires resolution at trial and
that the noving party is entitled to judgnment as a matter
of law. Fed. R Civ. P. 56(c). An issue is material
when its resolution would affect the outcone of the
proceedi ng under governing |law. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986). A fact is
genuinely in dispute if the evidence of record is such
that a reasonable fact finder could return a verdict in
favor of the nonmoving party. Anderson, 477 U S. at 248.
The nonnovi ng party nust be given the benefit of all
reasonabl e doubt as to whether genuine issues of materi al
fact exist, and the evidentiary record on summry
judgnment, and all inferences to be drawn fromthe
undi sputed facts, nust be viewed in the |ight nost
favorable to the nonnoving party. See Opryland USA, |Inc.
v. Great Anerican Music Show, Inc., 970 F.2d 847, 23
USPQ2d 1471 (Fed. Cir. 1992); O de Tyme Foods Inc. v.
Roundy's Inc., 961 F.2d 200, 22 USPQ2d 1542 (Fed. Cir.

1992). “Vhile the initial burden on such a notion is on

the novant, if the nmovant supports [its] position, the

Tennis Council, 1 USPQ@2d 1917 (TTAB 1986). W have consi dered
the stories, for what they are worth.
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respondent must conme forward with specific materials of
[Its] own to show that there are triable issues of fact
or [it] nust denonstrate why [it] cannot do so.”
Bl ansett Pharmacal Co. Inc. v. Carnrick Laboratories
I nc., 25 USPQ2d 1473, 1476 (TTAB 1992).

Under Trademark Act 8 2(e)(1), 15 U. S.C
§ 1052(e)(1), atermis nerely descriptive of the
identified goods if it forthwith conveys an i mmedi ate
i dea of an ingredient, quality, characteristic, feature,
function, purpose or use of the goods or services. E.g.,
In re Gyulay, 820 F.2d 1216, 3 USPQ2d 1009 (Fed. Cir.
1987); In re Abcor Devel opnent Corp., 588 F.2d 811, 200
USPQ 215, 217-18 (CCPA 1978). A term need not
i medi ately convey an idea of all features of the goods
in order to be considered nerely descriptive; it is
enough that the term describes one significant attribute,
function or property of the goods. In re Taylor &
Francis [Publishers] Inc., 55 USPQ2d 1213, 1215 (TTAB
2000); Inre HUD.DL.E, 216 USPQ 358, 359 (TTAB 1982);
In re MBAssoci ates, 180 USPQ 338, 339 (TTAB 1973).

VWhether a termis nmerely descriptive is determ ned
not in the abstract, but in relation to the goods for
which registration is sought, the context in which it is

bei ng used on or in connection with those goods or
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services, and the possible significance that the term
woul d have to the average purchaser of the goods or
servi ces because of the manner of its use. In re Bright-
Crest, Ltd., 204 USPQ 591, 593 (TTAB 1979). Merely
descriptive marks are unregi strable on the Principal
Regi ster, absent a show ng of acquired distinctiveness.
Trademark Act 88 2(e)(1), 2(f); 15 U.S.C. 88 1052(e)(1),
1052(f).
Di scussi on
We find that opposer has carried its burden of
denonstrating that there is no genuine issue of materi al
fact as to whether the term CAR FOOD is nerely
descriptive of the identified goods. |In particular,
opposer’ s NEXI S® evi dence denpnstrates that the termis
used to describe FOOD that can be eaten in a CAR
Moreover, the stories indicate that the termholds this
meani ng both within the food trade and in comon
parl ance. For exanple (enphasis added):
Manuf acturers are playing on consuner’s needs for
conveni ence, time, efficiency, and tastiness. No
utensils to wash. 1’ve been calling these foods car
foods for a while, because a prerequisite for nmarket
entry is the food’s ability to be consunmed in a car
while driving 80 nmph with a cell phone in your hand.
B. Feig, Food & Beverage Marketing p. 33 (August, 1997).

Not all car foods are created equal. Before you set
of f down the path of the roadway gournet, consider
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the issues of portability, palatability, and
neat ness — not necessarily in that order.

The Boston Herald, p. 49 (January 19, 1994).

They have also styled itens to fit the latest trend
known as car food — neals eaten while driving.

The Plain Dealer, p. 1G (June 3, 1998).

Very often |'"meating as I’mdriving and flinging
stuff in the back seat. Anything that’s going to be
greasy or nessy is not car food.

J. Loew, The Tines Union, p. DI (July 8, 1998).

Any fisherman will tell you that part of the ritual
of pre-dawn tanking up the boat with gas is the
acconmpanyi ng breakfast of boudin. It’s eaten as an
after-school snack by kids wal king honme, and as
carfood, anytine, by those with nmessy inclinations.

The Ti mes-Pi cayune, p. F3 (COctober 31, 1996).

If it nmust be done, foods that can be held, such as
burritos and tacos, do best in the car, as to itens
i ke granol a bars, single-serving yogurt cups and

fruit nmuffins. Fresh fruit is a good car food, too.

Pittsburgh Post-Gazette, p. G6 (April 29, 1999).
Want to experience a culinary cruising nightmare?

Order the Garden Vegi Pita Sandwi ch, Biggie Fries
and Frosty shake.

* * %
Trying to tighten nmy grip at the bottomonly caused
a terrible reverse reaction. Soon, | was hol di ng

onto the Mount St. Helen's of car food. The
sandwi ch erupted, spew ng chunks of tomatoes,
cucunbers, lettuce and carrots in a tide of sauce.
* * *  Ch, the inhumanity.

Denver Rocky Mountain News, p. 3D (July 28, 1997).
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As can be seen, the stories are consistent in their
use of the term CAR FOOD to describe food conveniently —
or at | east comonly — eaten in cars.

I n response to opposer’s evidence, applicant raises
several argunents. First, it contends that opposer’s
dictionary evidence is not dispositive. In this regard,
applicant contends that the definitions of the words CAR
and FOOD' have nultiple meanings, and the meaning of the
mark is thus a genuine issue of fact. Applicant proposes
that the term CAR FOOD coul d, for instance, refer to
gasoline, notor oil, or brake fluid for autonobiles, or
even parts for chariots.

While we agree that the dictionary evidence is, by
itself, not dispositive, we do not view it as raising a
genui ne issue of material fact. Although applicant
points out that the definitions of record indicate that
t he words CAR and FOOD have nobre than one neani ng or

sense, that is also true of alnost every word on the

4 W again note that applicant has disclainmed the term FOOD
apart fromthe mark as shown. Applicant al so made no argunent
that it believed FOOD to be distinctive. W view applicant’s
unqual i fied disclainer as an adm ssion that FOOD is at | east
descriptive of the identified goods. See, e.g., Quaker State
Ol Refining Corp. v. Quaker Gl Corp., 453 F.2d 1296, 172 USPQ
361, 363 (CCPA 1972); In re Interco Inc., 29 USPQ2d 2037 (TTAB
1993); In re Consolidated G gar Corp., 13 USPQ2d 1481 (TTAB
1989). Applicant cannot now argue that the term FOOD i s not
descriptive of its identified food itens.
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reproduced dictionary pages, and indeed, virtually every
word in the English | anguage.

Qur law is clear on this issue. The descriptiveness
of a trademark nust be considered in the context of the
goods on which it is used or intended to be used, and not
in the abstract. In re Omha National Corp., 819 F.2d
1117, 2 USPQ2d 1859 (Fed. Cir. 1987); In re Abcor
Devel opment Corp., 200 USPQ at 216; In re Venture Lendi ng
Associ ates, 226 USPQ 285 (TTAB 1985). \What the nmark
could nean in another context is irrelevant. Wen viewed
in the context of the goods identified in the subject
application — a wide variety of snack and ready to eat
foods — the relevant purchasers are not likely to believe
the mark to be a veiled reference to notor oil or
anything el se other than food for consunption in a car.

Mor eover, applicant’s highly specul ative argunments
about what the mark m ght nean are not supported by any
evi dence of how the termactually is or will be perceived

by the relevant purchasers.® This is in contrast to

> Applicant’s three NEXIS® stories are not to the contrary.

None even show use of the term CAR FOOD, although one uses the
simlar term*®“dining-car food.” This latter article — froma
Canadi an publication —is of little relevance, although it seens
to support opposer’s argunent nore than applicant’s.
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opposer, which has cone forward with evidence of actua
use of the termin a descriptive manner.

Next, applicant contends that the foll ow ng response
to one of its requests for adm ssion raises a genuine
issue of material fact:

1. Admit that a “car” is an automobile.

ANSWER Denied.

VWhat ever the reason for opposer’s denial, it now
seens that both parties agree with the dictionary
evidence of record that a “car” is — anong other things -
an autonobile. While we find opposer’s strange answer
troubling, it does not alter the fact that in ordinary
parl ance, a car is defined as including an autonobile.

THE AMERI CAN HERI TAGE DI CTI ONARY OF THE ENGLI SH LANGUAGE 201
(1969).

Next, applicant argues that the seventeen stories
subm tted by opposer are insufficient to establish the
mere descriptiveness of the proposed mark. We di sagree.
We find that opposer’s NEXI S® evidence — particul arly when
viewed in conjunction with its dictionary evidence —
makes out a prima facie case of mere descriptiveness.
Opposer’s evidence, while not volum nous, is not
i nconsequential, and reflects clear use of the applied-

for termin a descriptive fashion.

10
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Whi |l e food has undoubtedly been consunmed in cars for
at least a century, it appears fromthe NEXI S® stories and
M. Ralston’s affidavit that CAR FOOD has only recently
energed as a separate product category discussed or
mar ket ed as such. We therefore view the relatively snmall
nunmber of published stories of record referencing the
term CAR FOOD as an indication of the recent energence of
t he product category, rather than an indication that
there is a genuine issue as to the nmere descriptiveness
of such term Cf. In re Ferrero S.p.A , 24 USPQ2d 1155,
1156-57 (TTAB 1992). In response to opposer’s evidence,
applicant has conme forward with no evidence in rebuttal
or to establish that the term has a non-descriptive
connotation to the relevant purchasers.?®

Finally, applicant argues that the term CAR FOOD is
i nherently distinctive or, at worst, suggestive of the
identified goods. As evidence for this proposition,
applicant submts the declaration of Paul Ralston. W
find applicant’s reliance on the affidavit m splaced. As

stated in the affidavit (enphasis added):

® Opposer’s adnmission that it knows of no third party use of CAR
FOOD as a source identifier is not to the contrary. The fact
that others nmay not have used the termas a source identifier —
i.e., as a trademark — has nothing to do with whether the term
is descriptive, and instead reflects a general understanding in
the field that the termis descriptive, and therefore not a
trademar k.

11
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When | first conceived of the CAR FOOD snack
concept, ny intent was to enbrace the ever-
i ncreasi ng need of consuners to “nmulti-task” their
time, i.e., to performnultiple activities at one
time. In nmy first witings about the brand, |
described it as, “[t]he food you eat when doing
sonet hi ng besi des eating. (Driving, Watching TV,
Net Surfing or any conputer activity.)”
Affidavit | 2.
It was never ny intent to nmarket the CAR FOOD
products only as snacks to be consuned in a car. *
* * CAR FOOD will be marketed to be consuned
anywhere, any tinme.
Affidavit | 5.
Applicant thus admts that the food itenms to be
mar ket ed under the term CAR FOOD are intended to include
f oods which can be eaten while driving in a car, and that
it intends to market the goods as such. The fact that
the foods may al so be eaten el sewhere, while doing other
activities, is irrelevant. As stated above, in order to
be found descriptive, a term need not describe al
i ntended uses or attributes of the goods. It is enough
if the term describes one use or attribute of the goods.
Here, it is clear that, whatever other uses applicant
intends for its food, it also intends at |east sone of
the itens to be consumed in a car.

I n conclusion, we find that there is no genui ne

issue of material fact, and that opposer is entitled to

12
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judgnent as a matter of law. Fed. R Civ. P. 56(c).
Accordi ngly, opposer’s notion is GRANTED, the opposition

is sustained, and registration to applicant is refused.

G. D. Hohein

G F. Rogers

L. K MlLeod

Adm ni strative Trademark Judges

Trademark Trial and Appeal
Boar d
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